
Before the  Board o f  Zoning Adjustment, D, C. 

Appeal No. 11906 of t he North Cleveland Park C i t i zens  Associat ion,  pursuant 
t o  Sect ions 8102 and 8206 o f  t he  Zoning Regulations, from a determinat ion 
of the  Zoning Admin is t ra to r  i n  i s s u i n g  building perm i t  No. B230377, 
December 13, 1974, a l l e g i n g  e r r o r  i n  cons t ruc t ion  o f  Sect ion 7202.1 o f  the  
Zoning Regulat ions and app ly lng  Board o f  Zoning Adjustment Order No. 11668 
dated November 15, 1974, a f f e c t i n g  premises 4200 Wisconsin Avenue, N. W., 
Lo ts  814, 815, 819, 820, Square 1786 i n  the  C-2-A/R-2 zones. 

PUBLIC HEARING: March 31, 1975 
DECIDED FROM BENCH: March 31 , 1975 

FINDINGS OF FACT: 

1, Appe l lan t  Associat ion i n  t h i s  appeal asser ts  t h a t  the  Zoning 
Admini s t r a t o r  committed e r r o r  i n  f o l l o w i n g  t h e  long-establ ished a p p l i c a t i o n  
of Sect ion 7202.1 o f  t he  Zoning Regulat ions i n  approving a b u i l d i n g  permi t  
fo r  4200 Wisconsin Avenue, N. W .  pursuant t o  the Board's Order i n  
A p p l i c a t i o n  No. 11668 g ran t i ng  a 25 per  cent  reduc t ion  i n  requ i red  parking. 
S p e c t f i c a l l y ,  appe l l an t  chal lenges t h e  a p p l i c a t i o n  o f  Sect ion 7202.1 i n  a 
manner whtch exempts 2,000 square f e e t  o f  gross floor area f o r  each r e t a i l  
establ ishment w i t h i n  a b u i l d i n g  and asser ts  t h a t  the  Zoning Admin is t ra to r  
improper ly  app l ied  the  Board's g ran t  o f  25 per  cent  reduc t ion  i n  requ i red  
park ing  f o r  the  sub jec t  bu i l d ing ,  

2. Appellee Zoning Admin is t ra to r  and i n te rvenor  p roper ty  owner, 
Donohoe Construct ion Co, , Inc.,  s t a t e  t h a t  t h e  Zoning Admin is t ra to r  d i d  
n o t  e r r  i n  app ly ing  Sect ion 7202.1 o f  the  Zoning Regulat ions and i n  
app ly ing  the  25 per  cent  reduc t ion  t o  the  plans be fore  the  Zoning 
Admin is t ra to r  pursuant t o  t he  Order o f  t he  Board i n  B,Z.A, App l i ca t i on  No. 
11668. 

3, I n  B.Z.A. App l i ca t i on  No, 11668, Donohoe Construct ion Co., 
I nc .  sought, w i t h  regard t o  park ing  f o r  a mixed-use commercial o f f i c e  and 
r e t a i l  b u i l d i n g  which i s  permi t ted  as a mat te r  o f  r i g h t  i n  a C-3-A zone, 
permission t o  l oca te  52 park ing  spaces on t h e  sur face o f  t he  proper ty  a t  
the r e a r  o f  t he  b u i l d i n g  i n  t he  R-2 park ing  spaces on the  surface o f  t h e  
proper ty  a t  the  r e a r  o f  the  b u i l d i n g  i n  the  R-2 zoning c l a s s i f i c a t i o n ,  a 
reduc t i on  i n  s i z e  o f  park ing  spaces from the  9 '  X 19'  requirements o f  
Sect ion 7204 f o r  30 spaces and f o r  a reduc t ion  i n  requ i red  park ing  of 12 
per  cent,  Under t h e  app l i can t ' s  proposal presented t o  the  Board, t he  
Zoning Admin is t ra to r 's  O f f i c e  had computed a requirement o f  298 park ing  
spaces. App l icant  had proposed t o  meet t h a t  requirement by  p rov id ing  52 
spaces on t h e  sur face o f  t h e  l o t  on the R-2 p o r t i o n  a t  the  r e a r  of the  
proposed b u i l d i n g  and 206 spaces w i t h i n  the garage. T h i r t y  o f  the  park ing  
spaces would be reduced i n  s i z e  and a t o t a l  o f  258 park ing  spaces would be 
provided, thereby meeting the  requirements w i t h  a 12 per  cent  reduct ion.  
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4. On the face of the plans before the Board of Zoning  
Adjustment i n  No. 11668, four retail areas were shown and required 
park ing  for  the four areas was computed on the basis of the long-established 
application by the Zoning Administrator and the Board of Zoning Adjustment 
i n  applying a 2,000 square foot exemption to  each r e t a i l  area p u r s u a n t  t o  
Section 7202.1. The  plans indicated a possible further d iv i s ion  o f  r e t a i l  
space into smaller r e t a i l  shops, which division i n  the C-3-A Distr ic t  i s  
permitted as a matter of r i g h t .  

5. Appellant Association appeared and actively participated i n  
the hearings before the Board i n  B.Z.A.  Application No. 11668 opposing 
the construction of the building i n  the C-3-A zone b u t  s u p p o r t i n g  a 
reduction i n  parking t o  encourage the use of mass t r ans i t .  Applicant's 
plans for  i t s  proposed building indicating the method of computation of 
the r e t a i l  areas and further indicating a possible further subdivision 
o f  the r e t a i l  space were contained i n  the public record and were exhibited 
a t  the public hearing. 

6. The Board of Zoning Adjustment by Order dated November 15, 
1974, denied the request t o  provide 52 parking spaces a t  the rear of the 
building on the surface of the l o t ,  denied the reduction i n  s ize  of 
parking spaces for  30 spaces b u t  granted a 25 per cent reduction in parking 
i n  l ieu o f  the 12 per cent reduction requested on the basis o f  practical 
d i f f i cu l t i e s  inherent i n  the s i t e .  The practical d i f f icu l ty  related t o  
the inabi l i ty  t o  provide "the 258 spaces w i t h i n  the garage and on the 
surface without the reduction i n  s ize  of 30 spaces." The Order of the 
Board contained no conditions as to  the specific number of spaces required 
and no conditions w i t h  regard to  resubmitting final plans to  the Board. 
As applicable here, "the applicant's request for  special exception to  
reduce required p a r k i n g  by 25 per cent , . . (was) GRANTED," w i t h  no 
pertinent conditions. See pages 2,  5 and 6 of Order i n  No. 11668. 

7. The Order g ran t i ng  partial  re l ie f  was served upon appellant 
Association. Appellant Association d i d  n o t  seek reconsideration, d i d  n o t  
appeal to  the courts from the Order and d i d  not otherwise challenge the 
method o f  computing required r e t a i l  parking or the effect  of the denials 
o f  surface park ing  and reduction i n  parking spaces and the consequent re- 
quirement t o  locate parking for the building under the 25 per cent reduc- 
t ion  w i t h i n  the garage space, 

8. In reliance upon the Board's Order, Donohoe Construction Co., 
Inc; f i l e d  f inal  plans w i t h  the Zoning Administrator pursuant t o  the 
Board's Order w i t h o u t  the 52 p a r k i n g  spaces on the surface of the l o t  and 
w i t h  the parking w i t h i n  the two garage levels fu l ly  complying w i t h  the 
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requi red  9 '  X 19'  s i z e  o f  parking spaces .  187 spaces  were provided i n  
the garage area w h i c h  was before  the Board based upon the same o f f i c e  
a rea  and r e t a i l  a r e a ,  except  t h a t  seven r e t a i l  a r e a s  i n s t ead  o f  f o u r  
re ta i l  a r e a s  were provided i n  the plans. A further subd iv i s ion  had been 
ind i ca t ed  i n  the plans before  the Board and i s  permit ted a s  a matter of 
r i g h t  i n  the C-3-A zone. 

9.  
s u r f a c e  of  the l o t  and without  the r i g h t  t o  reduce the s i z e  of the parking 
spaces ,  Donohoe Construct ion Co., Inc., pursuant  t o  the 25 per cent reduc- 
t i o n  i n  requi red  parking granted by the Board, was a b l e  t o  provide the 187 
parking spaces  w i t h i n  the garage a r e a s ,  The 187 spaces  t o t a l  the r equ i r ed  
parking under a 25 per cent reduc t ion  f o r  a parking requirement of 250 
spaces  f o r  the proposed mixed-use b u i l d i n g .  

Without the r i g h t  t o  l o c a t e  required parking spaces  on the 

10. The Zoning Adminis t ra tor  i n  computing the requi red  parking 
app l i ed  the long- establ  ished method of computing the requirements f o r  
retail es tab l i shments  w i t h  a 2,000 square  f o o t  exemption f o r  each re ta i l  
a r e a  on the b a s i s  o f  a long- standing a p p l i c a t i o n  o f  the Regulat ions,  w h i c h  
was s p e c i f i c a l l y  aff i rmed by the Board o f  Zoning Adjustment i n  Appeal No. 
11227. As previous ly  i nd i ca t ed ,  the parking computation f o r  the p lans  
before  the Board i n  No. 11668 were a l s o  computed on the same bas i s .  

11. In B.Z.A. Appeal No, 11227, the Board by Order dated 
July 24, 1973 upheld the Zoning Adminis t ra tor ' s  a p p l i c a t i o n  of Sec t ion  
7202.1 and s p e c i f i c a l l y  aff i rmed the computation of  requi red  parking f o r  
r e t a i l  es tab l i shments  w i t h  a 2,000 square  f o o t  exemption a s  t o  each 
es tab l i shment .  

12. On December 13, 1974, a bu i ld ing  permit f o r  excavat ion and 
foundation work was i s sued  t o  the  Donohoe Construct ion Co. w i t h  the 
approval of  the Zoning Adminis t ra tor .  

permit was issued, a p p e l l a n t  Associat ion f i l ed  the  i n s t a n t  appeal .  
the per iod of time from the d a t e  o f  the Order on November 15, 1974 t o  
approximately February 28, 1975, a p p e l l a n t  Associat ion d id  n o t  review 
the p lans  o r  seek information w i t h  regard  t o  the processing of s a i d  p lans  
w i t h i n  the Office of Zoning Adminis t ra tor .  The counsel f o r  a p p e l l a n t  
Associat ion s t a t e d  a t  publ ic  hear ing  t h a t  he had no r e c o l l e c t i o n  of why 
such review was not made. 

13. On February 28, 1975, two and one-half months a f t e r  the 
Dur ing  

14. Counsel for Donohoe Construct ion Co, a t  the p u b l i c  hear ing  
represen ted  t h a t  i n  excess  of $120,000 was expended on the b a s i s  of the 
Order of the Board of Zoning Adjustment and the i ssuance  o f  the permit 
w i t h  the Zoning Adminis t ra tor ' s  approva l ,  
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15. The le t ter  of  au tho r i za t i on  requi red  pursuant  t o  the Rules 
of Procedure o f  the Board w i t h  regard t o  the i n s t a n t  appeal da ted  
February 25, 1975, i n d i c a t e s  t h a t  the only b a s i s  f o r  appeal i s  the con- 
t e n t i o n  t h a t ,  under Sec t ion  7202.1, the Zoning Adminis t ra tor  committed 
e r r o r  i n  applying a 2,000 square  f o o t  c r e d i t  t o  each r e t a i l  es tab l i shment ,  

16.  In applying Sec t ion  7202.1 t o  the f i n a l  p lans  before  h i m ,  
the Zoning Adminis t ra tor  re1 i ed  upon the long- establ  i shed  and c o n s i s t e n t  
i n t e r p r e t a t i o n  o f  Sect ion  7202.1 excepting 2,000 square feet f o r  each 
r e t a i l  es tab l i shment .  

17. I n  applying the Order of the Board i n  No. 11668 t o  the f i n a l  
p lans ,  the Zoning Adminis t ra tor  based his approval on the long- establ ished 
and c o n s i s t e n t  method o f  applying Orders of the Board i n  which p a r t i a l  
relief is gran ted  and where there i s  no cond i t i on  r equ i r ing  resubmission 
of the p lans  t o  the Board. 

boundaries o f  a p p e l l a n t  Assoc ia t ion ,  
Board do not f a c t u a l l y  desc r ibe  any adverse  a f f e c t  on the Associat ion by 
virtue of the approval of  the bui ld ing  permit, The only a l l e g a t i o n s  a r e  
conclusory i n  n a t u r e  se t  f o r t h  i n  an addendum t o  the appeal form. 
further s ta tements  of  substance r e l a t i n g  t o  ‘‘aggrievement” were submit ted 
t o  the Board pursuant  t o  the requirements  of Rule 2.23 o f  the Rules of 
P r a c t i c e  and Procedure. 

18. The bu i ld ing  f o r  which permit was i s sued  is n o t  w i t h i n  the 
Appellant‘s s ta tements  b e f o r e  the 

No 

19. A t  the pub l i c  hear ing ,  the Zoning Adminis t ra tor  and Donohoe 
Constructton Co., Inc.  moved t o  d i smiss  the appeal on the b a s i s  t h a t  the 
Zoning Adminis t ra tor  had no t  comnitted e r r o r  i n  applying Sec t ion  7202.1 
and the Order o f  the Board i n  No, 
All p a r t i e s  were given fu l l  oppor tun i ty  t o  be heard and the views of the 
parties were fu l ly  considered w i t h  regard  t o  the Motion t o  Dismiss, 

11668 i n  approving the bu i ld ing  permit .  

20. Ruling upon the Motions t o  Dismiss, the Board granted the 
Motions t o  Dismiss the appeal w i t h  regard  t o  the a l l eged  e r r o r  by the 
Zoning Adminis t ra tor  i n  applying Sec t ion  7202.1 pursuant  t o  the Board’s 
Order by a vote of 4-1 (Board Member Cumings Dissen t ing) .  

Board Member Klauber made a motion t o  require a hear ing  t o  
review the f i n a l  plans which were approved by the Zoning Adminis t ra tor  
pursuant  t o  B . Z . A ,  No, 11668. After cons iderab le  d i s cus s ion  and ind i-  
cation by the Chairman t h a t  action on the motion, i f  a d e n i a l ,  would d i spose  
of t h e  appea l ,  the motion was denied by a vo t e  o f  3-2 (Board Members 
Cummings and K1 auber  d i s s e n t i n g )  . 

21. 
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CONCLUSIONS OF LAW: 

1 .  Order No. 11668 was a f i n a l  and b i n d i n g  Order upon a l l  
p a r t i e s  and the Board o f  Zoning Adjustment, no motion f o r  recons idera-  
t i on  o r  appeal having been f i l ed  by a p p e l l a n t  Associat ion.  

2.  The Zoning Adminis t ra tor  i n  basing his computation of required 
parking for retail spaces on the previous Board dec i s ion  i n  Case No. 11227 
d i d  no t  commit e r r o r .  

3 .  The Zoning Adminis t ra tor  d i d  no t  commit error i n  applying the 
Order of the Board i n  No. 
No. B230377. 

11668 t o  the p lans  before  h i m  and approving permit 

OP I N I ON : 

considered,  the Board i s  of  the opinion t h a t  the Zoning Adminis t ra tor  d i d  
not  err i n  applying the 2,000 square  f o o t  exemption t o  each r e t a i l  e s t a b l i s h -  
ment on t h e  plans before  h i m  and d i d  n o t  err i n  applying the Order of the 
Board i n  Applicat ion No. 11668. 

the p r a c t i c a l  d l f f i c u l t y  found by the Board and the den ia l  by the Board of 
su r f ace  parking and the reduc t ion  i n  s i z e  of parking,  was n o t  a b l e  t o  pro- 
v ide  the 206 spaces i n  the garage,  Thus ,  the park ing  l ayou t  i n  compliance 
w i t h  the r equ i r ed  9 '  X 19'  s i z e  of spaces r e s u l t e d  i n  a l ayou t  w i t h i n  the 
garage a r e a  of the bu i ld ing  as approved by the Zoning Adminis t ra tor .  
was no change i n  the s i z e  o f  the bu i ld ing  and gross  f l o o r  a r ea .  

All pleadings,  testimony and argument of counsel having been f u l l y  

Under the terms o f  the Board's Order,  the proper ty  owner, because of 

There 

The change from f o u r  r e t a i l  a r e a s  t o  seven r e t a i l  a r e a s  i s  permitted 
as a matter of r i g h t  i n  the C-3-A zone, Further, the p lans  be fo re  the Board 
ind i ca t ed  the p o s s i b i l i t y  of further subdiv is ion  o f  the re ta i l  space. The 
Board 's  Order d i d  n o t  spec i fy  a s p e c i f i c  number of  spaces t h a t  were r equ i r ed  
t o  be provided f o r  t h e  s i te ,  d i d  n o t  p r o h i b i t  the further subdiv is ion  of  r e t a i l  
space and d id  n o t  require the a p p l i c a n t  t o  resubmit plans t o  the Board f o r  
approval ,  

Under the terms o f  the Board's Order i n  No. 11668, because of the 
denia l  of surface parking and the denia l  of the reduc t ion  i n  size o f  parking 
spaces  f o r  30 spaces ,  a modi f ica t ion  of  the plans was required, 
Adminis t ra tor  approved the f i n a l  p lans  under the normal and long- standing 
procedure of applying Orders of the Board g ran t ing  par t i a l  relief and t o  
f i n a l  plans submi t t ed  f o r  approval thereunder. The  Zoning Adminis t ra tor  
accord ingly  d id  not  commit error i n  approving the appl icant 's  plans pursuant 
t o  the Board's Order and under Sec t ion  7202.1. 

The Zoning 
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The Board notes f u r t h e r  t h a t  appe l lan t  Associat ion has s ta ted no 
f a c t u a l  showing o f  i n j u r y  because o f  the  approval o f  t h e  f i n a l  plans and 
d i d  n o t  seek an appeal o r  recons idera t ion  of the  Board’s Order i n  No, 11668, 
Such recons idera t ion  o r  appeal t o  the  cour ts  could have then challenged 
the  long-establ ished a p p l i c a t i o n  o f  the  computation o f  i n d i v i d u a l  r e t a i l  
establ ishment park ing  requirements as we l l  as the  terms of t he  Board’s Order, 
Appe l lan t  d i d  n o t  seek t o  have implemented any f u r t h e r  cond i t i ons  t o  the  
Order o f  the Board i n  No. 11668. Further,  we no te  t h a t  t h e  appel lant ,  
a f t e r  t he  Board’s Order, d i d  n o t  a t  any t ime seek t o  rev iew o r  quest ion 
the  plans before  the  Zoning Admin is t ra tor  o r  h i s  method o f  computation 
u n t i l  approximately February 25, 1975. 

ORDERED: That the appeal o f  t he  North Cleveland Park C i t i zens  Associat ion 
be DISMISSED and the approval o f  b u i l d i n g  permi t  No. B230377 by 
the  Zoning Administ rator  be AFFIRMED. 

VOTE: 4-1 as t o  the  app l i ca t i on  o f  Sect ion 7202.1 under t h e  Order i n  
No, 11668 ‘fBbard’ Member Cummings d issent ing) ,  
3-2 as t o  r e q u i r i n g  a hear ing on f i n a l  plans jiwsf approved by Zoning 
Admin is t ra tor  (Board Members Cummings and Klauber d issent ing) .  

BY ORDER OF THE D. C, BOARD OF ZONING ADJUSTMENT 

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF S I X  MONTHS ONLY 
UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY PERMIT I S  FILED WITH THE 
DEPARTMENT OF ECONOMIC DEVELOPMENT WITHIN A PERIOD OF S I X  MONTHS AFTER THE 
EFFECTIVE DATE OF THIS ORDER, 

_._ = - 
FINAL DATE OF ORDER: q/L.-,p;,/’.-<> 


